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DESPITE A RICH history, beginning with the Ottoman constitutional 
movement in the latter part of the nineteenth century and that of Qajar 
Iran at the beginning of the twentieth, Middle Eastern constitutions 
have a propensity to turn into dead letters. Unless and until constitu- 
tional watchdogs begin to protect the rights of citizens and subjects in a 
manner compatible with the generous display of constitutional iberties 
and entitlements in the supreme texts, the rule of constitutional aw will 
be constrained by the needs of contemporary decision-makers. 
The absence of constitutional protection results from the combined 
legacy of historical pressures (which, in the twentieth century, under- 
mined the liberal experience) and the noted absence of any influence of 
the American legal tradition. Whether in the British tradition of parlia- 
mentary sovereignty or in the French tradition of a supreme Civil Code, 
the colonial experiment in the Middle East left behind as its legacy a 
judiciary that was powerless to assess the legality of a statute in terms 
of the supreme law of the land. Constitutions, where they exist, serve to 
regulate the operation of non-judicial institutions and are important 
only to the extent of providing a general scheme of executive and 
legislative power, as well as offering a measure of legitimacy in times 
of crisis. 
During the last decade, disparate and seemingly unrelated factors 
have converged to remove the constitutional texts from their ivory 
towers of ineffectiveness in various Middle Eastern countries, and new 
independent judicial bodies have been entrusted with the responsibility 
of protecting and implementing the previously innocuous fundamental 
texts. Two Middle Eastern countries have established independent judi- 
cial bodies with constitutional competence. The first, and most suc- 
cessful, is the Egyptian Supreme Constitutional Court (al-mahkama al- 
dustariyya al-'ulya), introduced by the Constitution of 1971 and 
effectively established in 1980. At nearly the same time, the Iranian 
Constitution of 1979 stipulated that all legislation must be in conformity 
with Islamic law and with the Constitution and created a Council of 
Islamic Law and Society 2,1 O E.J. Brill, Leiden, 1995 
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Guardians (Shura-ye Negahban) that had a remarkable influence on 
adapting law to the new revolutionary ethos. 
Notwithstanding the Egyptian and the Iranian attention to the neces- 
sity of a constitutional watchdog, the procedural differences between 
these two experiments is significant. Whereas the Iranian Council of 
Guardians resembles the French Conseil Constitutionnel in its rapid 
examination of the constitutionality of a law, the Egyptian system 
prefers to allow constitutional issues to pass slowly through the court 
system. In Iran, the Council of Guardians is required to examine all 
laws passed by the Majlis. In Egypt, a constitutional case may be 
raised only in the context of an effective dispute between parties in 
court proceedings; if the relevant law or decree in the case appears to be 
in conflict with the application of the Constitution, the lower court sends 
the matter up to the Supreme Constitutional Court. 
Despite these differences, both judicial bodies introduced a qualita- 
tive change by reviving fundamental texts that previously had been 
neglected and by stimulating a special interest in Islamic law, which, in 
theory, is the basis for legislation in both countries. With the remar- 
kable accumulation of a substantial corpus of constitutional decisions 
over the course of a decade, the Egyptian and Iranian experiments 
represent a model that is being examined with increasing seriousness in 
other countries.' In Jordan, for example, a High Court for the Inter- 
pretation of the Constitution has issued a number of decisions of a 
constitutional nature.2 The impact of these decisions is more limited 
than in the case of Egypt and Iran, as the judges on the Court respond 
to requests issued by the Council of Ministers. Although the Jordanian 
decisions are, in theory, binding, in practice they are merely advisory. 
Another constitutional watchdog recently was created in Lebanon, 
following the constitutional reforms introduced in 1990, one year after 
the institutional reforms agreed by the Lebanese deputies meeting in the 
Saudi city of Ta'ef: the Lebanese Constitutional Court was created in 
the summer of 1993, although no judges had been appointed by 
November of that year. A major departure from the previous Lebanese 
judicial system, the newly created Constitutional Court resembles its 
1 For a discussion of this corpus see Chibli Mallat, "Constitutional Law in the 
Middle East: The Emergence of Judicial Power", SOAS Law Department Working 
Paper, February 1993; idem, The Renewal of Islamic Law (Cambridge, 1993), 
chapters 3 and 4. 
For these decisions, see J. Musi'edeh, Majmu'at al-qardrdt al-sddira 'an al- 
diwdn al-khass fi tafsir al-qawdnin wa'l-majlis al-'ali li-tafsir al-dustur (Jordan, 
1993), 913-38. 
72 
THREE RECENT DECISIONS OF THE YEMENI SUPREME COURT 73 
French and Iranian counterparts in that a private citizen does not have 
access to redress before it (unlike in Egypt).3 
It is perhaps in the unified Yemen that the most remarkable sea- 
change in the judiciary has taken place. Until 1990, not a single de- 
cision of the Yemeni courts had even been typed. Two years later, on 
21 September 1992, the Yemeni Supreme Court (al-mahkama al-'ulyd) 
issued the first constitutional review decision in Yemen's history. In this 
decision, the first of three Yemeni Supreme Court decisions printed 
below in Arabic (these decisions have not yet been reported and are 
reproduced here because of their importance for the judicial history of 
the Arabian Peninsula),4 two members of a parliamentary constitutio- 
nal committee brought an action against the President of Parliament for 
proposing several legislative projects relating to education. The 
plaintiffs argued that these projects were unconstitutional. The Court 
held against the plaintiffs on procedural grounds by refusing to assert 
its jurisdiction with regard to bills and legislative projects. Clearly 
conscious of the important role that it will be called on to play in the 
future, the Court refused to be drawn into internecine parliamentary 
disagreements. The full argumentation of the plaintiffs is reproduced in 
the decision and then rebutted: "Since this case is the first constitutional 
case before the judiciary in the Yemeni Republic, the Court must 
explain what is meant by [the term] judicial constitutional review" 
mentioned in Art. 124 of the Constitution and in Arts. 12 and 19 of the 
Law on Judicial Power 1/1991. The Court explained that these articles, 
which make it responsible for reviewing the constitutionality of 
legislation, do not cover legislation currently in preparation which has 
not yet fully completed the process leading to its enactment as law. For 
this reason, the protective role which the plaintiffs were asking the 
Court to perform does not fall within the purview of the responsibility 
for constitutional review entrusted to it: "It does not fall within the 
jurisdictional power of the Court to examine legal projects [bills, 
mashdri' al-qawdntn] or to review their constitutionality or the con- 
stitutionality of measures taken in relation to them." 
3 See Chibli Mallat, "Al-majlis al-dusturi al-lubnadn: min ajl dirasa naqdiyya 
muqarana," al-Haydt (12 August 1993). 
I am grateful to Judge Shammiri, who is head of the Criminal Division of 
the Supreme Court and a member of the Constitutional Division, for providing me 
with these decisions. 
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[Case 1/1992- Supreme Court of the Yemen; Constitutional 
Division, decided on 22 Rabi' al-Awwal 1413/ 21 September 1992- 
President Ahmad b. Isma'il al-Hajji; First Deputy Ahmad 'Umar 
Bamatraf; Second Deputy Sharaf b. 'Ali Hammud; Members Ahmad 
Muhammad al-Jubi, 'All Naser Salem, Yahya Qasem al-Su'fani, 
Nagib 'Abd al-Rahman Shammiri. 
Judicial review -constitution 
-bills, legislative project, mashru' 
qdnun -competence] 
The second Supreme Court decision, of a more directly political 
nature, concerned the elections that were to be held in Yemen on 27 
April 1993. The Prime Minister and others brought an action before the 
Supreme Court relating to the implementation of the electoral law by the 
High Committee in charge of the elections. The plaintiffs challenged the 
legality of the cumulation of the offices of minister and parliamen- 
tarian, on the basis of Arts. 60 and 76 of the Constitution. Further, a 
specific exception in Art. 83 states that "the cumulation of public office 
and membership in Parliament is forbidden- except in the case of the 
Prime Minister and the members of Cabinet." The plaintiffs also argued 
that the constraints placed upon the candidacy of the Prime Minister by 
the Electoral Committee in a declaration made on 24 February 1993 
were unwarranted and unconstitutional. In its decision, the Court held 
that "the constitutional order in our country allows for a member of 
parliament to be appointed Prime Minister or Minister," and that the 
declaration of the Electoral Committee, which "includes the Prime 
Minister and his deputies among those [prevented from holding joint 
office by the electoral law] departs from the text of the law, which is 
limited to ministers and their deputies and does not include the Prime 
Minister and his deputies. To consider the latter to be among those 
requested to resign before presenting their candidacy is a purely intel- 
lectual exercise that imposes upon the text a meaning it cannot 
support." Thus, the Court upheld the electoral law while restricting the 
explanatory decree of the Electoral Committee. 
[Case 1/1993 -Supreme Court of the Yemen; Constitutional 
Division, decided on 28 Ramadan 1413/ 28 March 1993 -President 
Ahmad b. Isma'il al-Hajji; First Deputy Ahmad 'Umar Bamatraf; 
Second Deputy Sharaf b. 'All Hammud; Members Ahmad Muham- 
mad al-Jfbi, 'Ali Ngser Salem, Yah.ya Qasem al-Su'fani, and Nagib 
'Abd al-Rahman Shammiri. 
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Judicial review - elections 
-joint positions, Parliamentarian, 
Minister- Prime Minister-- Resignation of public servants for 
election] 
The third case was heard in the criminal division of the Supreme 
Court. The Court overruled the decision of a lower San'a' court that 
had stripped a university lecturer of his post and required him to atone 
for what the Prosecutor considered "blasphemous writings." The Court 
did not find sufficient evidence to consider the appellant an apostate. 
The argument of the Court, which is brief and terse, follows an exposi- 
tion of the rationale of the Court of First Instance and the defendant's 
rebuttal: "After taking note of the case file and various expert reports 
and rebuttals, the Criminal and Military Division [of this Supreme 
Court] decided on the innocence of the accused, who denied the 
allegations and asserted his attachment to and pride in Islam from the 
beginning of his statements to the prosecution..." 
[Case 118/98, 1405/1984, Supreme Court of the Yemen, Criminal 
and Military Division, decided on 5 Dhuf al-Qa'da 1413/ 7 May 1992 
-President Nagib 'Abd al-Rahman al-Shammiri; Members Yahya b. 
'Ali al-Dir, 'Abd al-Salam Khaled Karman, Zayd Hanash 'Abd Allah, 
'Abdallih Muhammad al-Ashfil; secretary 'Abdallih 'Ayna 'All 
Jibari. 
Criminal Appeal; Supreme Court of the Yemen; apostasy, facts, 
definition; writings; blasphemy; atonement; riddal 
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